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SABOTAGE AND NATIONAL DEFENSE * 


N a time that abounds in conventional economic, political and 
moral catch-phrases by which so-called legal science is accus- 
tomed to operate, it is more than ever necessary for lawyers to be 
both critical and vigilant. In our examination of the problems 
raised by Professor Warner’s “‘ Model Sabotage Prevention Act,” 
one of the collection of bills currently being tendered to all state 
legislatures as a socially desirable uniform “ Legislative Program 
for Defense,” we shall try to remain unconfused by certain “ ax- 
ioms ”’ which have been assumed to be unquestioned and eternal 
truths, and, instead, endeavor to examine some basic considera- 
tions of policy. Viewing this legislation in relation to other legal 
measures which bear upon the same subject matter, we shall keep 
before us, as a primary standard by which to evaluate these pro- 
posals, the issue whether they are really conducive or detrimental 
to the defense of the nation. 


I 


Progressive organizations, and labor particularly, are justified 
in greeting with suspicion the hue and cry over the danger of 
“ sabotage.” * The danger alleged must indeed be greatly exag- 


* An excited concern with war and defense has been running through the country 
for more than a year. In the last few months it has poured over into the domain 
of legal principles and technique. Consequently, we have been reaping a mush- 
room crop of articles and notes in the most august law journals on defense, 
conscription of labor, civil rights, mobilization, “ crisis” legislation, etc. See, e.g., 
Katz, National Defense and Individual Liberties (1940) 16 Inv. L. J. 31; Hoague, 
Brown, and Marcus, Wartime Conscription and Control of Labor (1940) 54 Harv. 
L. Rev. 50; Million, Political Crimes (1940) 5 Mo. L. Rev. 164, 293; Note, Mo- 
bilization for Defense (1940) 54 Harv. L. REv. 278; 40 Cor. L. REv. 1374; 50 YALE. 
L. J. 250, an extended discussion occupying the entire Note Departments of the 
December, 1940 issues, of all three reviews. The same issue of the Columbia Law 
Review presents Sir Cecil Thomas Carr’s Crisis Legislation in Britain. 40 Cot. L. 
REv. 1309. 

1 In which Professor Warner joins: “ The prevention of sabotage is a vital cog 
in the machinery of national defense” (p. 602 supra); “ Destruction of ma- 
chinery, factories and utilities will spell defeat just as surely as rout in the field” 
(ibid); “. . . the stage is set for a sabotage blitzkrieg” (p. 625 supra). 
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gerated if no less an authority than Mr. J. Edgar Hoover publicly 
admits that the F. B. I. records do not indicate a single ‘ con- 
certed act of sabotage ’’ and that he was informed that no such 
cases had been reported in Canada or Great Britain.” Even as- 
suming a need for legislation dealing with sabotage, we need not 
be swept into an uncritical acceptance of the necessity or appro- 
priateness of state——as distinguished from federal — legisla- 
tion to deal with the supposed threat. And even if it should turn 
out that state legislation is necessary, there still remains doubt as 
to the social and political necessity or advisability of a broad, 
vague, general statute of the type offered, which, to paraphrase 
the draftsman, will stage a setting for a bl&&tzkrieg on labor and 
other groups, and effect a sabotage of the constitutional liberties 
of the American people.® 

Since national defense is most appropriately a matter for fed- 
eral legislation and one confided to Congress by the Constitution, 
it would seem that the prevention of interference with defense 
should most appropriately be left to the Federal Government.* 
The wartime sabotage act’ has been supplemented by recent 
legislation © to cover similar crimes in peacetime. The fact that 
the federal statute is narrower in scope than the one suggested 
for state enactment does not prove that there is need for such 
state legislation.” 


2 See N. Y. World-Telegram, Dec. 16, 1940. Cf. Rear Admiral John H. Towers’ 
(Chief of the Bureau of Naval Aeronautics) recent testimony before the House 
Naval Committee [N. Y. Sun, Jan. 7, 1941] to the effect that no cases of sabo- 
tage have been unearthed and that instances which were at first thought to involve 
sabotage were found, upon investigation, not to be such. 

3 Nor does our position mean that we are against national defense. On the con-~ 
trary, the defense of labor’s rights and the safeguarding of civil liberties are the 
essential conditions of effective defense of the nation. A sure way of sabotaging 
the defense of the country is to repress labor and to erase civil liberties. 

4 Indeed, implicit in the proposal for model uniform state legislation is recog- 
nition of the desirability of exclusive federal treatment of the subject, for no other 
method can ensure uniformity as effectively. See Extending Federal Powers Over 
Crime (1934) 1 Law & ContrempP. Pros. 399-508. 

5 4o STAT. 533 (1918), 50 U.S. C. § 101 (1934). 

6 Pub. L. No. 866, 76th Cong., 3d Sess. (Nov. 30, 1940). 

7 The view that the prevention of and punishment for sabotage should be left 
to the exclusive domain of the Federal Government should not be taken as con- 
stituting satisfaction with the provisions of the federal act, which is open to many 
of the more serious objections leveled at the state act, particularly in its failure to 
ensure that there shall be no curtailment of the right to strike and its potentialities 
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Moreover, the enforcement of such legislation by innumerable 
state and local officials presents the gravest danger of abuse. 
Its enactment virtually ensures a total lack of uniformity in the 
standards which may be used by local and state prosecuting offi- 
clals and judges. As there are some three thousand counties 
and law enforcement units in the country, with innumerable varia- 
tions in the standards which the officials are likely to employ, the 
uncontrolled enforcement of such legislation presents obvious 
dangers. If we are to have this sort of legislation, it would seem 
much more advisable to have the control over its enforcement 
centralized in the Department of Justice at Washington. Such 
control should extend from the point of determining in advance 
whether a particular situation should be presented to the Grand 
Jury for indictment, to the actual conduct of the prosecution 
itself. | 

Indeed, the oppressions and abuse inflicted in a few places by 
local officials not equipped to execute federal policies, or even to 
understand larger federal problems, may result in harm far beyond 
the injury to the individuals prosecuted. As the experience of the 
Federal Government during the First World War in the enforce- 
ment of the espionage act, the treason statute, and in dealing with 
alien enemies, confirms this view, a few quotations are apposite. 

On October 28, 1918, Attorney General T. W. Gregory wrote 
all United States Attorneys: 


The unusually broad language of the Espionage Act has given rise to 
differing and conflicting interpretations at the hands of the United States 
attorneys and United States commissioners in different parts of the coun- 
try, resulting in serious confusion as to what authoritative definition is 
to be placed upon certain clauses of this act. To remedy this situation 
the following course of procedure has been adopted: 





as an anti-labor and anti-civil liberties weapon. In the debate in the Senate on the 
amendments to the federal sabotage act, when John L. Lewis’ proposal that ‘‘ Noth- 
ing in this Act shall be construed so as to interfere with or impede or diminish in any 
way the right to strike,” was offered with the express observation that it was 
merely a declaration of what the author of the amendments understood to be their 
limitations so far as the rights of labor were concerned, Senator Taft successfully 
prevented the approval of such proposal on the express ground that the amend- 
ments as introduced provided and were intended to provide that the right of labor 
to strike in defense industries was to be affected. 86 Cong. Rec., Sept. 30, 1940, at 
19322. See also id., at 21372, et seg. Chairman Summers of the House Judiciary 
Committee stated that the amendments could serve to prevent strikes in national 
defense (and, therefore, practically all) industry. 
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You are instructed that on and after November 1 no case arising un- 
der . . . the Espionage Act is to be submitted to a grand jury without 
first obtaining the approval of the Attorney General for this course. In 
every such case arising in your district you will therefore promptly com- 
municate with this Department, submitting a summary of the facts and 
of the available proof together with a separate statement of your own 
views as to why the facts constitute a violation of law. . . 


Previously, the Department had tried to vest the United States 
Attorneys with more discretion in these matters. Circular No. 
838, dated May 23, 1918, instructed them as follows: 


It is also of great importance that this statute be administered with 
discretion. It should not be permitted to become the medium whereby 
efforts are made to suppress honest, legitimate criticism of the adminis- 
tration or discussion of government policies; nor should it be permitted 
to become a medium for personal feuds or persecution. . . . Protection 
of loyal persons from unjust suspicion and prosecution is quite as im- 
portant as the suppression of actual disloyalty. . . .° 


Difficulty was experienced by the Federal Government in many 
cases of enforcement of law by local authorities, even where there 
had been no attempt to enact state legislation. Thus, in deal- 
ing with alien enemies, it was found that some local police had 
caused embarrassment to the Federal Government. On June 10, 
1918, Attorney General Gregory sent Circular No. 851 to United 
States marshals, reading in part: 


In the past there have been numerous cases where alien enemies have 
been arrested by the local or state authorities pending federal investiga- 
tion or action and have been held for weeks and even months without 
notification to you or other officers of the Department. This, of course, 
has resulted in injustice to the alien enemies and in complaints from the 
Ministers of Switzerland and Sweden, in charge of German and Austro- 
Hungarian interests respectively, in the United States. The plan out- 
lined above will obviate the recurrence of such cases and you are in- 


8 [1918] Rep. Att’y GEN. 674, reprinting Circular No. 908. 

Nor was the espionage act the only statute whose administration was so cen- 
tralized. On October 26, 1917, in Circular No. 749, Attorney General Gregory 
directed U.S. attorneys: “ No proceeding for violation of the Treason Statute ... 
should be instituted without first submitting a statement of the facts and obtaining 
authority from this Department.” [1918] Rep. Att’y GEN. 673. 

9 Id. at 674. See also Cummincs AND McFartanp, FEDERAL JUSTICE (1937) 
425-26. 
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structed immediately upon the receipt of a telegram from the local or 
state authorities to the effect that they have an alien enemy in custody, 
to consult with the United States attorney and the Bureau of Investiga- 
tion on the matter in order that he may request a Presidential warrant 
or take such other action as he may deem advisable.*° 


The position of the President and Attorney General Jackson 
in insisting that the field of registration of aliens and similar work 
remain exclusively under the jurisdiction of the Federal Govern- 
ment, is further indication of the inadvisability of entrusting such 
matters to local officials.** Recognition of the wisdom of central- 
ization is also evident in the creation by the Department of Justice 
of a new unit known as the “ Neutrality Laws Unit.” * 


10 Jd. at 649-50. The Department found it necessary even to curb the activities 
of its own subordinates in the localities in this area of enforcement of federal laws. 
Attorney General Gregory, on May 23, 1917, in Circular No. 686 to United States 
attorneys, marshals, and special agents (Z.e., the Bureau of Investigation) said, with 
reference to arrests of alien enemies: 

“Tf any person is now under arrest in your district by a Federal official under 
the said proclamation, which arrest has not been made by specific authority from 
the Attorney General, or is not an emergency summary arrest made by the marshal 
after conference with the special agent and after approval by the United States 
attorney . . . as set forth in said printed directions, the name of such person to- 
gether with a full statement of the facts, should be transmitted at once by wire to 
the Attorney General, and the Attorney General will promptly either order his re- 
lease or issue the requisite authority for his arrest.” [1918] Rep Att’y GEN. 640. 

11 Cf. Hines v. Davidowitz, 9 U. S. L. WEEK 4135 (U.S. Jan. 20, 1941). 

Indeed, if the view of the proponents of the Model Sabotage Prevention Act 
is sound, it would justify the uncontrolled intrusion of state and local governments 
into every field of defense and war activity. 

It is even likely that venal local officials, or those inspired by parochial views 
and interests, may actually throw obstacles in the path of the Federal Government 
by their official intermeddling. Attorney General Jackson, in addressing the Federal 
and State Conference out of which the bill was born said on August 8th, 1940: 
“Our problem today is largely one to prevent, so far as possible, overlapping of 
efforts which always result in getting in each other’s way, in blaming each other 
for pardonable errors, and in general inefficiency.” 

12 The Department’s release of April 29, 1940 to the newspapers explained that 
the new unit has “ responsibility for control of all prosecutive action growing out of 
violations or charges of violations of laws relating to neutrality, foreign enlistments, 
treason, sedition, espionage, sabotage, or kindred offenses. 

“ Prosecutions or arrests under such statutes will be authorized only by this 
unit. The purpose of centralizing control of cases of this character is to assure uni- 
formity of policy throughout the United States, which has not been possible when 
prosecutions are initiated by District Attorneys. Some of the statutes involved 
prescribe only the most general classifications of offenses and it is desirable that 
standards to govern a prosecutive policy be made uniform, and that each case be 
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The fact that very few states enacted statutes specifically pun- 
ishing sabotage during the First World War is ascribed by Pro- 
fessor Warner to the failure to recognize generally its danger to 
the country. This conclusion is open to serious question. If 
the Federal Government then realized the danger of ‘‘ sabotage ” 
and dealt with it, we may safely conclude that there was no justi- 
fiable reason for state legislation dealing with the subject and, 
indeed, that there may have been a realization of the great dan- 
gers arising from the states’ attempts to deal with it. 

Part of the argument advanced in favor of the enactment of the 
model bill is that existing state statutes under which “ acts of 
sabotage ’? may be punished do not contain penalties of sufficient 
severity. This, of course, is no justification for a blanket statute. 
A remedy can be found in appropriate enlargement of the pun- 
ishment, if it be desirable. Moreover, if diverse local conditions 
afford justification for variations, it would be particularly fitting 
that each state determine for itself the appropriate penalty. But 
the main reason advanced is that, at the present time, in most 
states, ‘‘ sabotage ”’ cannot be punished as “‘ sabotage ” because the 
acts involved constitute some crime other than “ sabotage,” and 
the applicable statutes do not cover all property which might 
be “ sabotaged ” or all methods of ‘‘ sabotage,”’ but must be pun- 
ished, if at all, as another crime. In particular, the malicious mis- 
chief statutes, which seem most immediately applicable, are al- 
leged to be “‘ inadequate.” ** 

There might be some point to this contention if anyone were 


scrutinized with reference to both adequate protection of the national interest and 
the civil rights of individuals involved.” 

13 The imagining of some act of “ sabotage” which might not perhaps be em- 
braced within existing state law does not justify the leap to a bill which endangers 
all activity, lawful or not. The isolated instances of alleged inadequacies which 
are cited could better be taken care of by specific amendatory legislation than by 
the sweeping legislation proposed. Quaere, whether the proposed remedy is not 
worse than the evil. 

“A... threat is inherent in a penal statute . . . which does not aim specifi- 
cally at evils within the allowable area of State control but, on the contrary, sweeps 
within its ambit other activities that in ordinary circumstances constitute an exer- 
cise of freedom of speech or the press. The existence of such a statute . . . readily 
lends itself to harsh and discriminatory enforcement by local prosecuting officials, 
against particular groups deemed to merit their displeasure... .”’ Mr. Justice 
Murphy in Thornhill v. Alabama, 310 U. S. 88, 97, 98 (1940). Cf. Carlson v. Cali- 
fornia, 310 U. S. 496 (1940); Hague v. CIO, 307 U. S. 496 (1939); Lowell v. 
Griffin, 303 U. S. 444 (1938). 
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able to furnish a reasonably definite description of what is meant 
by ‘‘ sabotage ” of national defense.** The proposed bill does not 
do so, and, as yet, no one has been able to define the “ crime ” in 
such terms as would convey a reasonable certainty of the nature 
of the acts covered. Who is there that can determine beyond a 
reasonable doubt just when one “impairs [or] interferes with 
real or personal property with reasonable grounds to believe that 
such act will hinder, delay or interfere with the preparation of 
the United States or of any of the states for defense’? Suppose 
a newspaper editor advises workers not to work unless they get 
a wage increase. The editor may thereby have solicited the 
workers to impair or interfere intentionally with the property of 
the employer — not alone the physical property, but his prop- 
erty, in the legal sense, of the right to operate his business without 
interference.** The idleness of some types of machines or other 
property impairs them. The closing down of a plant impairs the 
property right, frequently enunciated by the courts, of operating 
a business, of making profits. 

The provisions of section 3, that ‘ whoever intentionally .. . 
omits to note on inspection any defect in any article or thing with 
reasonable grounds to believe that such article or thing is intended 


14 The term, “sabotage,” is usually defined as malicious damage or injury to 
property of an employer by an employee in retaliation for failure or refusal to 
comply with demands. See State v. Moilen, 140 Minn. 112, 115, 167 N. W. 345, 
346 (1918). 

As shown, infra p. 645, the concept of sabotage in connection with national 
defense has a more accurate, though broader, meaning for us than that envisaged 
by those who take Professor Warner’s position. Cf. Brissenden, Sabotage in 13 
Encyc. Soc. ScIENCEs (1934) 495, pointing out that the “ price strategy ” of an 
employer is often calculated and planned sabotage — e.g., the destruction of products 
or restriction of output, in order to raise prices. The sit-down strike of capital of 
1937 and the more recent one of the aviation manufacturers which lasted until 
they obtained the tax and profit bonanzas that they demanded of the government 
are clear cases of wholesale sabotage. Likewise, the wholesale neglect, until re- 
cently, to subcontract defense contracts, has impeded defense production. Is it 
proposed to jail these saboteurs? . 

15 Picketing has traditionally been regarded as “interference with property ” 
by anti-labor courts. Truax v. Corrigan, 257 U. S. 312 (1921); cf. Coppage v. 
Kansas, 236 U. S. r (1915), Adair v. United States, 208 U. S. 161 (1908). Even 
today, while sanctioned, it is still regarded as an “interference” with property. 
Exchange Bakery v. Rifkin, 245 N. Y. 260, 157 N. E. 130 (1927). 

There is also the danger that local courts and officials not too closely attuned 
to labor’s interests would be uninfluenced by even the more enlightened decisions 
of the Supreme Court. See generally Picketing: From “ Sinister Name” to Consti- 
tutional Right [May, 1940] 81. J. A. Butt. 113. 
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to be used in connection with the preparation of the United States 
or of any of the states for defense ” virtually renders the ordinary 
worker a warrantor of the fitness of the product for use. And 
this is to be enacted despite the public testimony of Admiral Tow- 
ers that “ carelessness ” which was to be expected because super- 
visory forces in the factories have been abnormally spread out,’® 
and that this carelessness was in most cases responsible for the in- 
stances at first thought to be ‘“‘ sabotage ” but which turned out, 
upon investigation, not to be such. 

We must bear in mind that whether a man intended to make 
a defective article or intended to pass a defective article will be 
jury questions. The issue of fact will be decided in an atmosphere 
of national defense or wartime excitement. That atmosphere 
will be brought into the courtroom, and sent to the jury room, 
in every case arising under such a statute. The statute itself 
guarantees that. Few prosecuting attorneys will be so lacking in 
desire to add further conviction victories to their records that they 
will fail to tell the jury the purpose of the statute. And, as has 
been seen so often, it is quite easy to have a jury of inflamed farm- 
ers, or conservative businessmen, try workers. 

What about the person accused of having solicited such action 
or omission by workers? How is such solicitation to be proved 
to a jury which will have the power to decide whether there was 
solicitation? A man’s writings, his speech from a platform or in 
ordinary private conversation, a garbling of what has been said, 
can send him to prison for a long term under such a statute. 

We can conclude only that the bill is a most dangerous threat 
to basic liberties. The attempt to embrace within the vague and 
sweeping language of sections 2 and 3 any possible act which any 
person might conceive to be detrimental to what is currently 
accepted by some persons to be national defense, of necessity en- 
compasses so many innocent acts that these sections really make 
for an ideal ‘‘ frame-up ” and “‘ witch-hunt ” statute. 





16 This “ carelessness”? appears to be chiefly that of management in the rush 
of expansion and consequent “speed-up” of workers. Aside from the dangers 
to workers themselves, from the relaxation of safeguards — particularly those de- 
signed to protect the health and safety of labor [see THE New York SraTE Lapor 
DEPARTMENT SERVES DEFENSE, PRELIM. ANN. REP. INDUSTRIAL COMM’R (1940) 
10-13 ] —there is the equally apparent danger of production of defective articles. 
Despite this overwork of employees, would Professor Warner, in addition, subject 
them to the possibility of punishment for the resulting defective product? 
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To the academician, “ frame-up ” may mean little more than 
a logical abstraction called “ perjury ” or “ lawless enforcement 
of the law.” But to labor, to the Negro people, and to all minority, 
underprivileged, or oppressed groups who must struggle to attain 
their social aspirations, it is a living, bitter reality. In their 
experience, frame-ups are an integral part of our system of “ juris- 
prudence,” as vivid and poignant as lynching, brutal police and 
vigilante attacks on picket lines and union halls, and the open, 
cynical denial of the right of free speech, free press and assembly, 
which still obtains in many parts of our country. One need but 
conjure up the names of the Molly Maguires,”” the Haymarket 
martyrs,'® the Mooney-Billings cases,’® the Sacco-Vanzetti case,” 
the Scottsboro case.”* Disregard of the abuses inherent in sections 
2 and 3 alone is astounding, in the light of the long history of the 
perversion by courts of apparently clear legislation,” of lawless- 
ness on the part of public officials,** and of the oppressions and 
abuses during the First World War and shortly thereafter in con- 
nection with the enforcement of the federal espionage act and 
the criminal syndicalism statutes.2* Equally astonishing is the 
unconcern over the possibility that these sections may be viola- 
tive of the Federal Constitution.”*> This, despite the fact that the 


17 See Brmpa, THE Motty MAcurrees (1932). 

18 See YELLEN, AMERICAN LABOR STRUGGLES (1936) C. 2. 

19 See NYE, JUSTICE FOR ToM Mooney (1929) ; SYMES, OUR AMERICAN DREYFUS 
CasE (1935); CHAFEE, PoLLAK AND Hern, THE SUPPRESSED Mooney-BILLincs 
Report (1932); cf. Mooney v. Holahan, 294 U. S. 103 (1935). 

20 See FRANKFURTER, THE CASE OF SACCO AND VANZETTI (1927); Dos Passos, 
FACING THE CHAIR (1927) ; FRAENKEL, SACCO-VANZETTI (1932). 

21 Powell v. Alabama, 287 U. S. 45 (1932); Norris v. Alabama, 294 U. S. 587 
(1935) ; see SCOTTSBORO DEFENSE COMMITTEE, THE SCOTTSBORO CASE (1936). 

22 See Fraenkel, Judicial Interpretation of Labor Laws (1939) 6 U. or Cut. L. 
Rev. 577; Judicial Nullification of Anti-Injunction Acts (1936) 4 I. J. A. Butt. No. 
11, p. 1. Cf. Landis, A Note on “ Statutory Interpretation” (1930) 43 Harv. L. 
Rev. 886, 891-92; Note (1937) 50 Harv. L. REv. 1295. 

In passing, it is interesting to note that the only statute enacted by Congress as 
part of the extensive exercise of war powers during the last war with which the 
Supreme Court found fault was the Lever Act prohibiting profiteering. United 
States v. Cohen Grocery Co., 255 U.S. 81 (1921). 

28 See Hopkins, Our Lawless POLice (1931); Note, Lawless Enforcement of 
Law (1920) 33 Harv. L. REv. 956. 

24 Note, Federal Sedition Bills: Speech Restriction in Theory and Practice 
(1935) 35 Cox. L. REv. 917; Lipsic, SEDITION, CRIMINAL SYNDICALISM, CRIMINAL 
Awnarcuy Laws (1935) ; NELLES, EspronacEe Act Cases (1918). 

25 Cf. Hoague, Brown, and Marcus, Wartime Conscription and Control o f Labor 





This content downloaded from 131.173.17.161 on Fri, 12 Feb 2016 09:54:00 UTC 
All use subject to JSTOR Terms and Conditions 


1941] SABOTAGE AND NATIONAL DEFENSE 641 


statute seems so broadly worded as to give insufficient notice of 
what constitutes the crime proscribed, thus rendering it in viola- 
tion of the Fourteenth Amendment.” 

Even more likely to be unconstitutional is section 9, which per- 
mits the closing and restriction of the use of streets and highways 
upon which properties used in defense production abut. In the 
famous Hague case,”’ the Mayor of Jersey City prevented labor 
organizers, representatives of the American Civil Liberties Union, 
and individuals of “ liberal ” tendencies, including Congressmen, 
from using the streets of the city for meetings, for the distribution 
of leaflets, the solicitation of membership in unions, etc. Notwith- 
standing the Mayor’s defense that this action was for the purpose 
of preventing disturbances and riots, a United States District 
Court, a Circuit Court of Appeals, and the Supreme Court of the 
United States enjoined such actions, holding them in violation of 
elementary constitutional rights and liberties. It is now proposed 
to circumvent the Hague case by state legislative action which 
would open the door to the very practices declared unconstitu- 
tional in that case. In other words, we are being offered a 
model “ denial of free speech, free press and freedom of assem- 
bly ” bill, which will ensure a rich harvest of local Hitlers.” 


(1940) 54 Harv. L. REv. 50, 89: “as experience of the World War indicates, slight 
notice is given to constitutional technicalities in times of stress. Any further or 
more detailed discussion of the constitutional aspects .. . would seem especially 
quixotic at this time.” But what these gentlemen term “technicalities” are the 
guaranties of basic liberties and these are what we avowedly seek to defend by our 
defense program. 

26 Cf. Lanzetta v. New Jersey, 306 U.S. 451 (1939) ; Herndon v. Lowry, 301 
U.S. 242 (1937) ; United States v. Cohen Grocery Co., 255 U.S. 81 (1921). 

27 Hague v. CIO, 307 U. S. 496 (1939), 24 Corn. L. Q. 422, 7 Geo. Wasu. L. 
Rev. 1026, 38 Micu. L. Rev. 571, 14 St. Jouns L. REv. 157; see (1938) 52 Harv. L. 
REv. 320; (1938) 48 YALE L. J. 257. 

28 These implications of section 9 are confirmed even before its enactment. The 
New York Times of January 7th, 1941, p. 15, col. 6, reports that consequent upon 
the authorization by the members of Local 661, Aircraft Division of the United 
Automobile Workers of America, CIO, of a strike at the Ranger Engineering Divi- 
sion of the Fairchild Engine and Airplane Corporation, “ Harry P. Tuthill, Suffolk 
County Superintendent of Highways, today closed Conklin Street, which passes the 
Ranger and Republic Aviation Corporation plants, explaining that he had done so 
at the request of officials of the concern to prevent sabotage and to facilitate the 
building of a spur railroad siding to the plants. Barricades were erected and guards 
posted ” (italics supplied). 

The New York Times of January 11th, 1941, p. 5, col. 4, reports: “ Edgar F. 
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The bill attempts, by means of the provisions of section 11, to 
safeguard the rights of labor.” This provision was taken bodily 
from the language of the National Labor Relations Act *° and is 
wholly out of context in the “ model” bill. The NLRA is con- 
cerned with the right of collective bargaining. The “ model ”’ bill 
menaces more fundamental rights, the rights to strike, to picket, 
and to assemble. Professor Warner’s statement that “the Act 
does not affect strikes ” ** should be read in the light of the omis- 
sion from the model bill of the safeguard in § 13 of the NLRA 
that ‘‘ nothing in this Act shall be construed so as to interfere with 
or impede or diminish in any way the right to strike.” *° 


Hazleton, Suffolk County Attorney, ruled that the closing of a street near the plant 
was legal. He commended Harry T. Tuthill, County Highway Superintendent, for 
‘good judgment’ in closing the thoroughfare. 

‘“““ Yn case there were a strike, the strikers wouldn’t injure the plant,’ Mr. Hazle- 
ton said in a memorandum to Sheriff Jacob Dreyer. ‘You know that. But persons 
interested in sabotage might take advantage of the situation to do their dirty work. 

“““ The road can be kept closed indefinitely and will remain closed as long as 
the Ranger people think it should be.’” (Italics supplied.) What becomes of the 
right to picket if the “ Ranger people ” make the decision? 

In this instance, the issues never came to a climax; a settlement was reached 
which avoided the strike. N. Y. Times, January 12th, 1941, p. 31, col. 5. Pre- 
sumably, thereafter, all fear of ‘‘ sabotage” disappeared and the road was re- 
opened. 

29 The section reads as follows: “ Nothing in this act shall be construed to 
impair, curtail or destroy the rights of employees and their representatives to self- 
organization, to form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in concerted activities, 
for the purpose of collective bargaining or other mutual aid or protection.” 

3° 49 STAT. 452 (1935), 29 U.S. C. 8157 (Supp. 1939). 

31 See p. 603 supra. See also § 8 of Senator Wagner’s Mediation Bill, S. 3410, 
76th Cong., 3d Sess. (1940). | 

32 Full awareness of the dangers of the bill and the inadequacies of the pro- 
visions supposedly intended to protect the rights of workers is shown in the general 
letter of December 18, 1940, of President Philip Murray of the CIO, expressing 
opposition to the bill. The same views are expressed, and with equal vigor, in the 
memorandum of Daniel Tracy, as Assistant Secretary of Labor and Labor Advisor 
to Advisory Defense Commissioner Hillman, sent under date of January 13, 1941, 
to the Labor Policy Advisory Committee of the National Defense Advisory Com- 
mission. 

It is of more than passing interest and significance to note that this bill reflects the 
general trend in its veiled anti-labor provisions. For some time now there has been 
a concerted drive to deprive labor of its basic right to strike, an attempt which has 
taken direct as well as indirect forms. £.g., H. R. 10707 and H. R. 10708, 76th 
Cong., 3d Sess. (1940) ; ‘“‘ 24-HOUR LIMIT SET ON DEFENSE STRIKE,” N. Y. Times, 
Jan. 15, 1941, p. 1, col. 7. This effort largely takes the form of “ conscription of 
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Nor is section 11 any protection against the dangers of abuse 
inherent in sections 2 and 3 discussed above. It is certainly no 
guaranty against the potential use of the bill in frame-ups. The 
history of the perversion of labor legislation in the past should 
serve as warning that reliance upon a section such as this is self- 
delusion. 

Even assuming that, after many years of litigation, appellate 
courts might wring from this section some protection to labor, such 
decisions would be of small comfort in the immediate situations 
out of which they arise. In labor disputes, the immediate avail- 
ability of basic civil rights may be a matter of life and death to the 
organizations involved. Often as a result of the denial of these 
rights, a union may be destroyed and unable to carry an appeal 
through the courts. 

Further, no protection is afforded those others, not within 
the phrase, ‘‘ employees or their representatives,” who might be 
adjudged by some jury to have aided or advised such employees 
to act or omit to act. What of the cases in which the exercise of 
civil rights not relating to union or labor matters would become 
the basis for prosecution? What of the millions of a 
workers not engaged in union activities? 

As to the sections of the bill dealing with attempts,  onspieees: 
unlawful entry upon property, questioning and detaining suspects, 
and the revocation of the privilege against self-incrimination, con- 
sidered abstractly, they seem hardly objectionable. But these 
sections are all ancillary to the main provisions of the bill which, 
as shown, presage a sabotage of civil liberties, rather than a pre- 
vention of sabotage of national defense efforts, or the apprehen- 
sion of some inept saboteurs. The fact that New York State and 
other jurisdictions restrict the breakdown of the privilege against 
self-incrimination to specific situations ** shows a significant ap- 


labor ” suggestions. See, e.g., Hoague, Brown and Marcus, Wartime Conscription 
and Control of Labor (1940) 54 Harv. L. Rev. 50. Related too is the drive to 
emasculate the NLRA and the Fair Labor Standards Act, [Z.g., the Smith Amend- 
ments, H. R. 9195, 76th Cong., 3d Sess. (1940) ; see Murdock, The Defense Emer- 
gency and the National Labor Relations Act (1940) 3 Nat. LAwyers Guizp Q. 87; 
H. R. 5435, 76th Cong., rst Sess. (1939) ] and the “ anti-trust ” drive against trade 
unions. See The Folk-Law of Thurman Arnold [Dec., 1939] 8 I. J. A. Butt. 53. 
33 See supra p. 623, n.69. 


This content downloaded from 131.173.17.161 on Fri, 12 Feb 2016 09:54:00 UTC 
All use subject to JSTOR Terms and Conditions 


644 HARVARD LAW REVIEW [Vol. 54 


preciation of the necessity of not departing from constitutional 
guaranties, except in carefully considered and specified instances. 


Il 


Thus far we have considered chiefly the technical legal questions 
raised by the proposed sabotage prevention bill — its surface 
aspects, so to speak. More important, however, is the basic prob- 
lem of whether this legislation would in fact be conducive or 
detrimental to the defense of the nation? All the evidence seems 
to point to the conclusion that they are menaces to the defense of 
the American people. Labor peace, and the resultant steady flow 
of production, can best be achieved through fair dealing — not 
repressive legislation. Legislation proffered in good faith but 
capable of perversion is at least as dangerous as laws avowedly 
aimed at curtailing labor’s freedom. Our experience during the 
First World War with attempts to prevent labor from striking 
indicates that.such attempts tend only to bring on strikes.** It 
should be clear to any patriot that the defense potential of our 
people is not raised by the reduction of their living standards 
(through confiscation of their bargaining weapons) and the steal- 
ing of their basic liberties. Defense demands diametrically op- 
posite policies and programs.” 

What then should be embraced in a program of defense legis- 
lation? As stated, we support fully a proper defense program. 
We are also in favor of legislation which will effectively carry out 
such a program. We agree with the proponents of the legislation 
criticized by us that the continuance of production is essential to 
defense. Our effort, however, is to discover the basic causes for 
interruptions in production, with a view to eradicating them. 

Impartial investigation over many years has indicated that the 
refusal of industry to permit labor to organize into unions of its 


34 See Binc, WAR TIME STRIKES AND THEIR ADJUSTMENT (1921) ; Sacher, Labor’s 
Experience, 1917-18, PROCEEDINGS OF CONFERENCE ON LAsor’s RIGHTS AND THE 
DEFENSE ProGRAM (Nat. Lawyers Guild, N. Y. City, Dec. 13, 1940). 

35 See N. Y. Times, Jan. 17, 1941, p. 18, col. 3, quoting the special report of 
State Health Commissioner to Gov. Lehman: “ ‘ Wars are won or lost in the last 
analysis by the civilian population’, the report said. ‘The health and well-being 
of the workers on the home front are of the utmost importance to a nation.’ ” 
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own choosing and to bargain collectively has been the most fre- 
quent cause of strikes; *° this truth is embodied in the declaration 
of policy in the NLRA.*” There can be no doubt that viola- 
tions of this right, as well as of others guaranteed by that act, are 
being committed daily and by leading figures in defense indus- 
tries.°° This is the first and most important form of sabotage of 
national defense which must be disposed of. And what would be 
more effective and more in the interests of national defense than 
the enactment of legislation, adding criminal penalties for viola- 
tions of the NLRA? With one stroke we should thereby have 
created the legal machinery whereby we might really put a stop 
to the sabotage of defense on a colossal scale. This done, we could 
add a further ounce of prevention through the Presidential issu- 
ance of an Executive Order denying government and defense con- 
tracts to such violators. 

Other changes to further the defense of the nation might in- 
clude vigorous enforcement of anti-trust laws to keep prices 
down; extension of the application of the Wage-Hour Law and the 
Walsh-Healy Act; furtherance of work relief and youth training; 
extension of social security and public housing; passage of 
the Coffee National Guard Bill prohibiting use of the National 
Guard for strike-breaking purposes; and revival of the quiescent 
Civil Liberties Unit of the Department of Justice.*? And with 
the enactment of the LaFollette Oppressive Labor Practices Bill *° 


36 NLRB, Division ofr ECONOMIC RESEARCH, BULL. No. 1 (1936). 

87 49 Stat. 449 (1935), 29 U.S. C. $151 (Supp. 1939). 

88 Cf., e.g., Republic Steel Corp. v. NLRB, 107 F.(2d) 472 (C. C. A. 3d, 1939), 
cert. denied except for minor point, 309 U. S. 684 (1940), 310 U. S. 655 (1940); 
Bethlehem Shipbuilding Corp. v. NLRB, 114 F.(2d) 930 (C. C. A. rst, 1940). 

39 “The Attorney General has been at all times mindful of the fact that this 
department is not only responsible for law enforcement, but in a larger sense, is 
responsible for the protection of civil liberty. Its activities have been confined at 
all times strictly to the legal powers conferred upon it and no attempt has been 
made at any time to resort to extra legal process. . . . It has been the view of this 
department, consistently adhered to throughout the war, that every act of arbitrary 
and unnecessary interference with the life, habits and occupation of the citizen 
would lessen efficiency, disturb order, and weaken public confidence in the American 
standards of justice. It has been the constant endeavor of this department to 
frame all of its administrative policies in accordance with this fundamental view.” 
Rep. Atr’y Gen. [1918] 16. 

40 §. 1970, 76th Cong., 1st Sess. (1939). 
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outlawing the use of industrial spies, guns and munitions by em- 
ployers against their employees, we should be so far on the road 
to industrial peace as to have a practical assurance of uninter- 
rupted defense production. 

We feel confident that with the effectuation of the program of 
legislative and executive action outlined, the American people can 


be assured of safety from attack from any source. 
Lee Pressman. 


D. William Leider. 
Harold I. Cammer. 
NEw York, N. Y. 
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